CHAPTER 2
TOPICS OF LAW

INTRODUCTION

‘Law' signifies a rule that applies indiscriminately
to all actions, acting as a notional pattern of
conduct to which actions should conform. It
represents a comprehensive body of rules and
regulations grounded/ primarily in general
principles of justice, fair play, and convenience,
developed by governmental bodies to regulate
human activities. In a broader sense, ‘law'
encompasses the entire process by which organized
society, through various governmental entities—
such as lawmakers, courts, tribunals, law
enforcement agencies, and penal institutions—
endeavours to apply rules and regulations to establish and maintain peaceful and orderly relations
among individuals within society. At the conceptual level; law serves as a political means of social
control. It encompasses rules, restrictions, rights, claims, and entitlements. Law not only regulates
and directs human behaviour but also educates individuals. Some specific aspects of the law made
by State are:

1. Institutional Creation: In its institutional form, law is created by the government, which has
a public character.

2. Equal Application: It is applied equally to all individuals.

3. Precedence Over Other Norms: Law takes precedence over other rules and restrictions
present in society, compliance with which is mandatory. Violations may result in legitimate
penalties.

4. Moral Obligations: This law establishes moral obligations and forms an interesting relationship
with morality (social and political).

The study of law encompasses a wide range of disciplines that regulate human conduct, establish
rights, and provide justice. Understanding key legal principles is crucial for anyone aiming to grasp
the workings of legal systems. This chapter covers four fundamental areas of law that form the
backbone of legal education and practice.

TOPICS COVERED

1. Law of Property

2. Law of Contracts

3. Law of Torts

4. Introduction to Criminal Laws in India.

PART A: LAW OF PROPERTY

In India, property-related issues are regulated by the Transfer of Property Act, 1882. The primary
aim of this legislation, often referred to as the "TPA" under property law, is to establish rules for
the transfer of property between living individuals. Additionally, it functions as a framework of
contract law specific to immovable property. The Transfer of Property Act, 1882 offers a clear,
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organized, and consistent legal structure governing the transfer of immovable assets within the
country.

TYPES OF PROPERTY: MOVABLE AND IMMOVABLE

The terms 'Property’ and 'Transfer of Property' are not explicitly defined in the Transfer of Property
Act. However, the term 'property’ is broadly used throughout the Act, encompassing any interest or
right with economic value. Property is categorized into two types: movable and immovable.

« Movable property refers to assets that can be transferred from one location to another and
is regulated by the Sale of Goods Act.

« Immovable property, governed by the Transfer of Property Act, is also-not directly defined,
but according to Section 3, it excludes standing timber, growing.crops, or grass.

C Immovable property includes land, buildings, and benefits
s arising from the land, as well as objects attached to the

A earth. In simpler terms, any property that is permanently
! -%:{'oa_.
\ : immovable property.

affixed to the earth and cannot be moved is considered

iy

Movable In Shanta Béi. v. State of I}ombgy (1958 SC 532), the Supreme Immovable
Property Court clarified the distinction between movable and |property
Sales of immoYablg property. The Cour.t observed that if the Transfer of
Goods Act intention is to cultivate the fruits from trees, then the Property Act
property is classified as immovable. However, if the intent is
to cut down the tree and use it as timber, it would be

regarded as movable property.

Similarly, in Marshall v. Green (33 LT 404), where there was a sale of trees that were cut and taken
away, the Court ruled that the transaction did not involve immovable property, as the trees were
treated as movable assets.

TRANSFER OF PROPERTY
WHO CAN TRANSFER PROPERTY?

Any individual who is competent to contract, which
means:

o Above 18 years of age
o Of sound mind
« Not disqualified by any law in force

Additionally, the person must be authorized to dispose of
the property, such as the owner or any person authorized
to sell the property. The Transferor is the person
transferring the property, and the Transferee is the person
receiving the property.




HOW CAN PROPERTY BE TRANSFERRED?
The method of property transfer depends on the value and nature of the property:

eFor property valued over X100, the transfer must be completed through a registered
instrument.

eFor tangible property valued at less than 100, the transfer can be done by delivery.

eFor intangible property, regardless of its value, the transfer must be completed through a
registered instrument.

A registered instrument records the ownership details of the property (such as
shares, bonds, etc.). It must be:

eAttested by at least two witnesses, meaning they sign the instrument with the intent to verify the
transfer.
eSigned by the parties involved in the transfer during registration.

Registration is a key legal formality, involving the presence of both parties to affix
their signatures. The registered document must clearly detail the rights,
obligations, and liabilities of the parties. The instrument is then sealed by the
Registrar’s office, confirming the transaction and entering it into official records.

ESSENTIALS FOR A VALID TRANSFER
The following criteria must'be met for a transfer of property to be considered valid:

o Transfer Between Living Persons: The transfer must occur between two or more living
persons.

e Property Must Be Free from Encumbrances: The property should be free from any hindrances
or claims and must be of a transferable nature.

o Legality of Transfer:

o The transfer should not be for an unlawful object or involve unlawful consideration
(as explained in the chapter on Contracts).

o The transfer must not involve any legally disqualified person as either the transferor
or transferee.

o Competency of the Transferor: The transferor must:

o Be competent to make the transfer.
o Have a legal entitlement to the property being transferred.
o Be authorized to dispose of the property, even if it is not their own.

o Compliance with Legal Formalities: The transfer must follow the correct mode of transfer
and comply with necessary legal procedures, such as registration and attestation.
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« Conditions in Conditional Transfers: If the transfer is conditional, the condition should not
be illegal, immoral, impossible, or contrary to public policy.

DOCTRINE OF ELECTION

The Doctrine of Election, outlined in Section 35 of the Transfer of Property Act (TPA), establishes
that a party involved in a transfer cannot both accept and reject benefits and burdens within a
single transaction. In simpler terms, if someone
accepts the benefits of a transfer, they must also
accept the associated burdens. If a person
receives two choices (a benefit and a burden) in
a transfer, they must either accept both the
benefit and the burden or reject both. It is not
permissible to accept the benefit and reject the
burden within the same transaction.

Illustration: A sells both his garden and his house
to B through a single instrument. B wishes to keep
the house but wants to cancel the transfer of the = |
garden. According to the Doctrine of Election; B
must either retain both the house and the
garden or cancel the entire transaction. B cannot |
selectively keep the house and reject the transfer

of the garden.

In Cooper v. Cooper (1874, LR 7 HL 53), the Court
ruled that the Doctrine of Election applies to all instruments and all types of property.

DOCTRINE OF LIS PENDENS

The Doctrine of Lis Pendens stems from the Latin maxim "ut lite pendent nihil innoveteur”, meaning
"nothing new should be introduced during pending litigation." This doctrine states that when
litigation concerning immovable property is pending, the property cannot be transferred to another

party.

Conditions for Lis Pendens:

o Asuit or proceeding involving the immovable property must be pending.

o The right to the immovable property must be in question during the suit or proceeding.
« The property in litigation must be transferred during this period.

« The transfer must affect the rights of another party involved in the litigation.

Illustration: A is involved in litigation to determine the title of a property with C. During the litigation
period, A attempts to sell the property to B. According to the Doctrine of Lis Pendens, A cannot sell
the property, as it is involved in ongoing litigation, and the transfer could affect the rights of C.

ALE

‘

Asale refers to the transfer of ownership (the right to possess) of a property in exchange for a price
(money), as defined in Section 54 of the Transfer of Property Act (TPA). In a sale, the person
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transferring the property is known as the seller, and the person receiving the property is the buyer.
The consideration for a sale is typically money.

Illustration: A sells his house to B for Rs. 5 lakhs. Here, A is the seller, B is the buyer, and the amount
of Rs. 5 lakhs is the consideration (money).

ESSENTIALS FOR A VALID SALE: To ensure the validity of a sale, the following criteria must be
satisfied:

There must be two distinct parties: a seller and a buyer.
Both parties should be competent to transfer the property.
The property being transferred must be in existence.

The consideration for the transfer must be money.

The contract must comply with the law.

LIABILITIES OF THE SELLER: The seller has specific responsibilities when engaging in a sale, which
include:

Disclosure of Defects: The seller must disclose any defects in the property that are known to
him but not to the buyer.

Production of Title Documents: The ‘seller is — -
required to provide all relevant documents of
title (ownership documents) related to the

property to the buyer. ] {‘_1 {.\
Answering Buyer’s Queries: The seller must @I \

respond to all inquiries made by the buyer P h
concerning the property. ¥ 4 ﬂ‘?‘
Preservation of Property: The seller is 'ﬂ'

responsible for taking care of and preserving the
property and its title documents from the date
of the sale contract until the property is
delivered to the buyer.

Bearing Public Charges: The seller must cover
all public charges and rent associated with the
property up until the date of the sale.

Delivery of Possession: The seller must ensure that the buyer is given possession of the
property.

RIGHTS OF THE SELLER: The seller has certain rights, including:

Collecting Rents and Profits: The seller retains the right to collect rents and profits from the
property until ownership is transferred to the buyer.

Claiming Payment: If ownership has been transferred to the buyer before full payment has
been made, the seller can claim the due amount from the buyer.



LIABILITIES OF THE BUYER: The buyer
also has specific obligations, which are:

o Disclosure of Value-Enhancing
Facts: The buyer must inform the
seller of any facts regarding the
property that may increase its
value, which he is aware of.

o Payment of Purchase Money: The
buyer is obliged to pay the
purchase money to the seller at
the time of completing the sale.

o Bearing Loss: The buyer bears any
loss resulting from the o Yy -
destruction, injury, or decrease in the property's value after ownership has passed.

o Payment of Public Charges: The buyer is responsible for paying any public charges and rent
that become payable after ownership has transferred.

RIGHTS OF THE BUYER:
The buyer enjoys specific rights, including:

o Performing Lawful Actions: After ownership has been transferred, the buyer has the right to
undertake any lawful actions that could enhance the property’s value, including managing
rents and profits.

o Compelling Registration: If the buyer has paid the purchase money, he can compel the seller
to register the sale.

CASE ILLUSTRATION: In Madam Pillai v. Badar Kali (45 Mad 612 (FB)), the plaintiff, being the first
wife, claimed maintenance from her husband. The husband orally transferred land valued at Rs. 100
to her but later executed a sale in favor of a defendant for the same property. The plaintiff initiated
legal proceedings, asserting that the initial oral transfer to her was valid and that the subsequent
sale to.the defendant was invalid. The defendant argued that the transfer to the plaintiff failed due
to the lack of a registered instrument. The Court ruled that the plaintiff acquired a title through the
oral transfer and was entitled to the property, despite the absence of a registered instrument for the
sale.

LEASE

A lease is a transfer of the right to enjoy a property for a specific period in exchange for
consideration. The lessor is the person who grants the lease, while the lessee is the individual
receiving it. The lessee has the option to sub-let the property, forming a relationship where the
lessee acts as the lessor to the sub-lessee.

ILLUSTRATION: For example, A leases his property to B for five years at a rate of Rs. 5,000 per
month. In this scenario, A is the lessor and B is the lessee. If B decides to sub-let the property to C,
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then B becomes the lessor to C, who is referred to as the sub-lessee. The relationship between B

and C mirrors that of A and B.

RIGHTS AND LIABILITIES OF THE LESSOR AND LESSEE

Rights and Liabilities of the
Lessor

Rights and Liabilities of the Lessee

Disclose defects: The lessor
must inform the lessee of any
property defects known to
him but not to the lessee.

Disclose improvements: The lessee should inform the lessor of any
facts that may enhance the property’s value.

Timely rent payment: The lessee must pay rent punctually at the

specified time and place.

Possession: The lessor is

required to provide Maintain property: The lessee is responsible for keeping the leased
possession of the property to | Property in good condition.

the lessee.

Rectify defects: Upon receiving notice of any defect, the lessee

Lease conditions: The lessor | Must rectify it within three months.

must ensure that the lessee .
Use and care: The lessee may use the property and its products

can enjoy the property| . , )
. . . without causing destruction to the property.

without interruptions upon s property,

payment. No permanent structures: The lessee cannot erect permanent

structures without the lessor's consent.

Return property: The lessee is obligated to return possession of
the property to the lessor upon lease termination.

In the case of Rajadhar v. Rombhaee (1938 Nag. 439), a theatre
was sub-leased, and the original lessor prevented the sub-lessee
from using it, claiming a notice had been served to terminate the
lease. The sub-lessee had to pay an additional fee to the original
lessor to continue using the theatre. The court held that the
original lessor violated the lease, allowing the sub-lessee to sue for
damages due to the disruption of quiet enjoyment of the property.

EXCHANGE

Exchange refers to the process where two individuals transfer the ownership of one item for the
ownership of another, as defined under Section 118 of the TPA. The property transfer through
exchange must occur via sale. The rights and liabilities of the parties involved in an exchange mirror
those of a buyer and seller, based on the nature of the transaction.

CASE REFERENCE

ILLUSTRATION: A agrees to sell his cottage to B. In return for the cottage, B sells his farm to A.
Instead of receiving money for the cottage, A obtains the farm from B. In this exchange:

o A'srights and liabilities resemble those of a seller concerning the cottage and those of a buyer
regarding the farm.
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o Similarly, B's rights and liabilities align with those of a buyer for the cottage and a seller for
the farm.

GIFT

A gift is defined as a voluntary transfer of ownership of property without any consideration, as per
Section 122 of the TPA. The individual who makes the transfer is referred to as the donor, while
the recipient is called the donee. If the donee dies before accepting the gift, it is rendered void.

ILLUSTRATION: A transfers his car to B. B accepts the car but does not provide.any payment in return.
This transaction is classified as a gift, with A acting as the donor and B as the donee.

Basis Sale Lease Exchange Gift
Transfer of Transfer of Transfer of Transfer of
Transfer ownership limited owner- | ownership for ownership
for price ship for rent some other without
property consideration
c ' - Price Rent Another No
onsideration Property consideration
Sale deed Lease deed Sale deed Gift of
should be should be should be immovable
Mode registered registered registered property
should be
registered.

INTELLECTUAL PROPERTY

Intellectual property refers to a category of property that includes creations of the mind rather than
physical or tangible items. This encompasses various works such as inventions, artistic and literary
creations, designs, symbols, names, and images that result from an individual's knowledge or
intellectual efforts. Intellectual property can be legally protected.

TYPES OF INTELLECTUAL PROPERTY

1. Trademarks: A trademark is any sign, name, or symbol used to identify and distinguish a
product or service from others. Examples include brand names like Apollo Pharmacy and
Titan watches.

2. Patents: A patent is a right granted for an invention, allowing the inventor exclusive rights
to use and control the product. The inventor is known as the patent owner, who can
decide how the product is used and by whom.

3. Copyrights: Copyright protects the rights associated with the creation of literary and artistic
works, including books, music, films, and paintings. Anyone wishing to use another person’s
work must seek permission from the copyright holder.

4. Designs: This type of intellectual property protects the unique design of products, including
their shape, colour, line, and pattern. Examples include the design of a biscuit wrapper, a
car, or the shape of a soft drink bottle.




5. Geographical Indications: Geographical indications denote products that have a specific
geographical origin and possess qualities or reputation due to that origin. Examples include
Darjeeling tea and Tirupati laddu.

6. Trademarks: A trademark is any sign, name, or symbol used to identify and distinguish a
product or service from others. Examples include brand names like Apollo Pharmacy and
Titan watches.

7. Patents: A patent is a right granted for an invention, allowing the inventor exclusive rights
to use and control the product. The inventor is known as the patent owner, who can
decide how the product is used and by whom.

8. Copyrights: Copyright protects the rights associated with the creation of literary and artistic
works, including books, music, films, and paintings. Anyone wishing to use another person’s
work must seek permission from the copyright holder.

9. Designs: This type of intellectual property protects the unique design of products, including
their shape, colour, line, and pattern. Examples include the design of a biscuit wrapper, a
car, or the shape of a soft drink bottle.

10. Geographical Indications: Geographical indications denote products that have a specific
geographical origin and possess qualities or reputation due to that origin. Examples include
Darjeeling tea and Tirupati laddu.

PART B: LAW OF CONTRACTS

INTRODUCTION TO CONTRAGTS —
| Agreement vs Contract

Contracts play a crucial role in commercial law,

as most commercial transactions begin with an X N
agreement or contract. ‘Business activities greemen ontrac

mvo!vmg the.sale, purchase, or exchang.e of & Aconwsetican @ Non-contradictory
services are _integral to everyday operations, agreement that is promises accepted by
. . enforceable by law involved parties form a
necessitating an agreement binding and accepted
agreement
to establish the rights, obligations, and
liabilities of the parties involved. @ /vcontract is only @ Socially acceptable
legally enforceable agreements may or
The Indian Contract Act, 1872 (ICA) governs Py oL be eanly
contracts in India. According to Section 2(h) of
. . A tract has t '
the ICA, a contract.is defined as an agreement o .4 i dosiyshs el
that is enforceable by law. In simpler terms, an obligation obligations
agreement is essentially a promise; however,
; @ All contracts are also @ Anagreement may or
not all agreements qualify as contracts. sgreements may not be's:contract

For an agreement to be considered a contract,

it must meet certain criteria: All Contracts are agreements but all
agreements are not contracts.




Consideration: There must be something of value exchanged between the parties.
Competent Parties: The parties involved must be legally capable of
entering into a contract.

Free Consent: Consent must be given voluntarily, without coercion or
undue influence.

Lawful Object: The purpose of the contract must be legal.

Not Void by Law: The agreement should not be expressly declared void
by any statute.

Additionally, it is vital that the parties to a contract possess the intention and THE MAKING OF

mindset to enter into the agreement. AN AGREEMENT
GENERAL
ILLUSTRATION: In the significant case of Balfour v. Balfour (1919, 5 KB 571), PRINCIPLES OF
the court evaluated the validity of an agreement between a husband and CONTRACT
wife. Offer
eAcceptance
Facts: «Consideration
eCapacity to Contract
o The couple went on leave to England, where the wife fell ill. «Free Consent
o Doctors recommended that she stay in England for proper treatment  -Unlawful object
and bed rest. *Discharge
*Remedies

Enforceable

The husband promised to send her £30 each month for her expenses
during her stay.

He initially sent the money but later ceased payments due to marital disputes.
The wife filed a lawsuit to.recover the owed amount.

«Impossibility

Judgment: The court ruled against the wife's claim,

Agreement asserting that the agreement was not a contract. The

arrangement was seen as a moral obligation, with no
intention to form a legal relationship between the

ED:I I::> parties.

This case demonstrates that only agreements intended
to create legal obligations qualify as contracts, while

in Law those that lack such intent are unenforceable in law.

OFFER/PROPOSAL, AND ACCEPTANCE

The offer or proposal is the initial step in forming a contract. When one person communicates to
another their willingness to undertake or refrain from certain actions, this is referred to as an Offer
(Section 2(a) of the ICA). The individual making the proposal is known as the offeror, while the
individual to whom the offer is directed is termed the offeree. The offer must be made with the
intent to create a legal relationship.

Acceptance, which is the agreement or consent given to an offer by the offeree, is defined as
Acceptance (Section 2(b) of the ICA). Accepting can occur verbally, such as saying "yes" or "ok," or
through actions like clicking "I agree” on a website. Once an offer is accepted, it transforms into an
agreement, which is also known as a promise.
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Illustration: Offer — Acceptance — Agreement: A expresses his willingness to sell his cottage to B
for Rs. 5 lakhs. Here, A's willingness is termed an offer. A is the offeror, and B is the offeree. B’s
acceptance of the offer to buy the cottage is termed Acceptance. Once B accepts A's offer, it
becomes an Agreement.

An offer and acceptance must be clear and certain; if either is ambiguous, the contract is deemed
invalid. Additionally, both must be communicated to the other party for validity, and electronic
communication, such as emails, also qualifies. An offer can lapse through revocation or withdrawal,
and it can be revoked at any time before acceptance.

Case Summary: Carlill v. Carbolic Smoke Ball Co. - wom
(1893, 1 QB 256)

« Background: The company manufactured a itx HB“”G SM[IKE BA“_
E : LA - =] i

medicine called smoke ball, claiming it WILL POSITIVELY CURE

THEJAT ]Iﬂml i

. . HiraRAEN RS e

completely cured influenza. They advertised \ “gm S v |
i HmI!ﬂ A u-.—u--w--

a reward of £100 for anyone who contracted ol ol o T
influenza again after using the product for | B Do s e o e 4 s, 1yt 0 e By e Bty

fifteen days, stating that £1000 was '£,1OO REWARD

deposited in Alliance Bank to pay this reward. CARBOLIG SXOKE BALL CO.

Loy Foryin Wi smbenri st S T

fﬂtNFLUENZAf

L T L
uwmmn-—-—-c o presiel, S

e Action: Mrs. Carlill purchased and used the
smoke ball as directed but still contracted |
influenza. She sued the company for the £100
reward.

i s e Do,

/| £1000 IS DEPOSITED

T AT -u:.n.-.c-m-..,-m..

Company’s Arguments:

1. There was no intention to create a legal
relationship through the advertisement, which
was merely for marketing.

2. The advertisement was not an offer as it was
not directed at any specific individual; offers T AT Ao i i
cannot be made to the public at large. s bt G s e e e

3. Acceptance had not been communicated, so mmﬁ[ﬁiﬁmﬂ P}?ﬁ;ﬁ %E&L&mu W,
there was no binding contract. =

Court’s Decision: The Court dismissed these claims and upheld Mrs. Carlill's right to the reward. The
£1000 deposit in the bank indicated a genuine intention to enter into a legal relationship with
anyone who accepted the offer.

An offer can be made to the public, known as a general offer, which is valid without the need for
communication of acceptance. In such cases, fulfilling the offer's conditions is sufficient to constitute
acceptance and create a contract.

CONSIDERATION

Consideration is a crucial element in a contract. A contract lacking consideration is deemed invalid.
Consideration refers to 'something in return' for the offer and can take the form of an act or
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forbearance. The general
principle is that an
agreement without
consideration is void and
unenforceable because one
party benefits without giving
anything in return. There
must always be mutual
consideration, meaning each
party must both give and
receive.

There are exceptions to this
rule; for instance, a written
and registered agreement made out of natural love is valid even if it lacks consideration. While
consideration does not have to be adequate, it must be genuine. Consideration can be classified as
past, present, or future and must not be illegal, immoral, orcontrary to public policy.

ILLUSTRATIONS: A offers to sell his car for ¥5,00,000 to B. Here, A's consideration is the car, while
B's consideration is the ¥5,00,000. A promises to give his son, B, ¥1,00,000 out of natural love and
affection. This promise is documented and registered. In this case, the absence of consideration does
not render the contract void.

Case Summary: Durga Prasad v. Baldeo (1880, 3 All 221)

o Background: The plaintiff constructed shops at the
request of the District Collector. These shops were
then rented to the defendant for business purposes.

o Action: The defendant promised to pay the plaintiff
a 5% commission on all items sold through the shop,
considering the significant expenses incurred by the
plaintiff for construction. However, the defendant
failed to pay this commission.

e Court's Decision: The Court dismissed the plaintiff's
claim, stating that the construction was undertaken
at the request of the District Collector, not at the
defendant's behest, resulting in a lack of
consideration for the commission. Therefore, there
was no valid contract obligating the defendant to
pay the commission.

l

e Majority: Individuals who are 18 years of age or older are considered competent to enter
into contracts. Conversely, minors (those under 18) are generally not competent to contract.

« Exception: If a minor enters into a contract that is beneficial to them, it may not be deemed
void.
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e Sound Mind: To have the capacity to contract, a person must also possess a sound mind,
meaning they can understand the terms of the contract and make rational judgments.

Individuals Not Competent to Enter into a Contract

1. Minors: Individuals under 18 years of age.

2. Persons with Unsound Mind: This category includes: Idiots, Lunatics, Drunkards.

3. Persons Disqualified by Law: This includes: Alien enemies, Foreign sovereigns, Insolvents,
Convicts, Corporations, Barristers.

Illustration: A major offers to sell his coat for ¥1,000 to B, who is a minaor. B'accepts the offer and
pays ¥1,000. A claims that the contract is void because B is a minor. However, in this situation, the
contract is enforceable since it is beneficial to the minor, and B has fulfilled his part of the obligation.

CONSENT

Consent is a crucial element in forming a contract. It — —
refers to the situation where two parties agree on the
same matter in the same way, as defined in Section
13. For consent to be valid, it must be free and not
influenced by: |

o Coercion: Forcing someone to act against their
will. |

e Undue Influence: Taking advantage of a
position of power over another party.

e Misrepresentation: Providing false
information that leads'to agreement.

o Fraud: Intentionally deceiving another party.

o Mistake: A misunderstanding about a vital fact.

If consent is obtained through any of these means, it is not considered free and becomes voidable
at the option of the party whose consent was not free.

Illustration: ‘A threatens to kill B if B does not sell his house to A. Out of fear, B signs the contract to
sell his house. In this scenario, B’s consent is not free. B can later void the sale on the grounds that
he was compelled to agree, and therefore his consent was not freely given.

UNLAWFUL AGREEMENTS

o Contracts that aim to perform an unlawful act are considered unenforceable. The
agreement’'s object must not be illegal, immoral, or contrary to public policy.

« lllustration: A enters into an agreement with B to share profits by providing false assurances
to the public about securing jobs in Singapore. This agreement constitutes cheating and is
deemed a fraudulent act, rendering it unlawful and void.

o Wagers: According to the Indian Contract Act, agreements made by way of a wager are
unenforceable. A wager is a contract where one party promises to pay the other upon the
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occurrence of an uncertain future event, while the other party promises payment if the event
does not occur. This type of agreement involves a reciprocal promise and resembles a bet.

lllustration: A agrees to pay 310,000 to B if India wins the match on 15th August, and B agrees
to pay A the same amount if India does not win. This constitutes a wager, making the
agreement void.

Agreements Against Public Policy: Agreements that are against the public policy of the State
are categorized as having an unlawful object and are thus unenforceable.

lllustration: A agrees to pay 310,000 to B as a penalty if A's minor daughter is not given to him
in marriage. This agreement is contrary to public policy and is not enforceable.

CONTINGENT CONTRACT

Definition: A contingent contract, also known as a conditional contract, is an agreement that
obligates one or both parties to act or refrain from acting upon/the occurrence or non-
occurrence of a specific uncertain event. The contract is'dependent on this collateral event.

Enforcement:

o Contingent contracts cannot be enforced until the uncertain future event occurs.
o If the uncertain future event becomes impaossible, the contingent contract becomes
void.

Illustration: A agrees to sell his farmland to B if A wins the legal case concerning the farmland.
This agreement is a contingent contract because the performance (sale of the land) is reliant
on the uncertain event (winning the case).

DISCHARGE OF CONTRACT

Discharge of a contract refers to the termination of the contractual obligations between the parties
involved. When the mutual obligations are fulfilled, the contract comes to an end.

METHODS OF DISCHARGE

METHODS OF DISCHARGE

Discharge by lllustration: A offers to sell his dining set to B for ¥30,000. B pays ¥30,000,
Performance and A delivers the dining set. The contract is discharged by performance.

When both parties fulfil their contractual obligations.

Discharge by Alteration: Modifying terms with mutual consent.
Agreement or Remission: Acceptance of a lesser fulfilment of the promise.
Consent Waiver: Abandonment of mutual rights.

Novation: Substituting a new contract for an old one.
Rescission: Cancelling certain or all terms of a contract.

Merger: Merging terms into another contract.
lllustration: A and B agree to modify the terms of their contract for
machine parts. This is discharge by agreement.
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Discharge by
Impossibility of
Performance

Destruction of the subject matter

Death or incapacity

Non-existence of necessary conditions

Outbreak of war

Change in law

lllustration: A agrees to sell a car to B for ¥1 lakh. The car is destroyed in
an accident before delivery. The contract is discharged by impossibility of
performance.

Discharge by Lapse
of Time

If a contract is not performed within the specified time as per the
Limitation Act, and no action is taken within the limitation period, the
contract is discharged.

Example: A fails to fulfil a contract within the stipulated time, and B does
not take any action. The contract is discharged by lapse of time.

Discharge by
Operation of Law

Death of either party

Insolvency

Merger of contracts

Unauthorized alteration of contract terms

Discharge by Breach
of Contract

Breach-occurs when a party fails to perform their obligations.

The aggrieved party is entitled to compensation or damages.

Illustration: A agrees to supply 50 litres of oil to B by June 1, 2023. If A
fails to supply, A breaches the contract, and B can claim damages. If A
supplies the oil but B refuses to accept it, B breaches the contract, and A
can claim damages.

DAMAGES

Remedy refers to a legal means for enforcing an individual’s rights. One of the primary remedies
for a breach of contract is the award of damages to the affected party. Damages are defined as the
monetary compensation provided to the injured party for any loss or harm suffered due to the
breach. The goal of awarding damages is to restore the injured party to the position they would
have been in had the contract been fulfilled, a principle known as the Doctrine of Restitution. This
doctrine canters on compensating for the pecuniary loss experienced by the contracting party.

lllustration: A agrees to supply 100 bags of rice to B for Rs. 50,000 on 15th July 2023. However, on
that date, A only delivers 80 bags of rice to B. In this scenario, B is entitled to receive damages from
A for the loss incurred due to the non-delivery of the 20 bags of rice

15




PART C: LAW OF TORTS

FUNCTIONAL DEFINITION OF TORTS: Tort' refers to a
'wrong' and is derived from the Latin word 'tortum’,
meaning 'twisted' or ‘crooked'. In legal terms, a tort is
a civil wrong or an unlawful act, whether deliberate or
accidental, that causes injury or harm to another, who
may then seek civil remedies such as compensation or
a court order (injunction).

\ KEY ASPECT OF TORTS: The key aspect of torts is that
’ / they are civil wrongs, distinct from criminal wrongs,
-y with different procedures and remedies in civil and

criminal law. In criminal’ cases, the state prosecutes
the wrongdoer in a criminal court, whereas in civil cases
like torts, the victim or their representatives pursue
the wrongdoer .in "a civil court, typically seeking
monetary compensation or other legal remedies.

AIM: Tort cases generally aim to compensate victims; while criminal cases focus on punishment.
Injunctions are court orders that can prevent the wrongdoer from further harming the victim or
trespassing. Sometimes, courts also award punitive damages, which are additional costs beyond
compensation.

NATURE: Torts can be either intentional or accidental, including acts like battery, assault,
nuisance, defamation, property damage, trespass, negligence, and others. These wrongs may
overlap with other areas of law like criminal law or contract law, but the focus here is on the basic
principles of tort law. As part of the CBSE legal studies course, the goal is to offer a basic
understanding of legal.concepts without delving into the complexities of rules and exceptions.

SOURCES OF TORT LAW - COMMON LAW VERSUS STATUTE LAW

Tort law primarily stems from common law, meaning it
evolved through judicial decisions  over centuries @
rather than being established by a statute or
parliamentary act. This development occurred case by “A VS
case in English courts and in other nations following o —
the common law system, such as India and the United .
) .. Common Law Civil Law
States. In contrast, areas like criminal law and

contract law in India-are based on statutes such as the
Indian Penal Code and the Indian Contract Act. However, no comprehensive statute governs tort law
in India, so tort lawyers rely on court rulings from similar cases rather than a specific act.

That said, certain aspects of tort law have been addressed by statutes. In India, for example, issues
related to automobile accidents and consumer protection are governed by the Motor Vehicle Act
of 1988 and the Consumer Protection Act of 1986, respectively. Therefore, if a case involves a car
accident or consumer harm due to defective products or services, the rules of these specific statutes

apply.
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Kinds of Wrongful Acts

In tort cases, the victim or claimant asserts
that the defendant or wrongdoer committed
a wrongful act or is responsible for the injury
sustained. There are primarily three types of
wrongs in tort law: intentional, negligent,
or strict liability. These are outlined below:

1.

Intentional Tort: An intentional tort
occurs when the claimant can prove
that the defendant intentionally
caused the injury. The claimant must
demonstrate that they suffered a

specific injury or consequence and

that this resulted directly from the defendant's ‘actions. Different intentional torts address
various consequences and intentions. Examples of intentional torts include assault, battery,
false imprisonment, unlawful harassment, and invasion of privacy. While these may overlap
with criminal law, addressing them as torts allows for the possibility of higher compensation.
Different types of intentional torts are discussed in detail below.

Battery and Assault: The intentional tort of battery occurs when the defendant causes
physical contact with the claimant with the intent to cause harm or offense. Both
intent and causation are necessary for battery. For instance, if the defendant aims to
hit the claimant but unintentionally kills them, this constitutes battery, as the
intentional act resulted in harm. The contact can occur through any object, such as
throwing hot water at someone.

e Assault happens when the defendant intends to create in the claimant a
reasonable apprehension of imminent harmful or offensive contact. The
claimant must perceive that they are about to suffer a battery. For example, if
the defendant throws an iron ball at the claimant and misses, this amounts to
assault, as the claimant believed they were about to be harmed. Perception of
the claimant is crucial, such as when a defendant points an unloaded gun at the
claimant, making them believe they are about to be shot, even though no
physical harm occurs.

e Battery can occur without assault (e.g., hitting someone from behind), and
assault can occur without battery (e.g., pointing an unloaded gun).

False Imprisonment: This tort is committed when the defendant intentionally and
unlawfully confines or restrains the claimant within a bounded area, causing the
claimant to be aware of their confinement. For instance, if the defendant locks the

claimant in a room without legal authority, this amounts to false imprisonment. In some
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cases, courts may allow actual harm to substitute for awareness of imprisonment, as
long as the confinement is unlawful and not consensual.

Trespass to Land: Trespass to
land occurs when the v

defendant intentionally

invades the claimant's real A$$AuLT ;BAYYERY
property without permission.

This can happen by physical
entry or even through
objects, and includes invasion
of the airspace above or the
ground below the property.
For example, littering on

someone’s land or creating a
drainage outlet under their

JUSTIFICATION

SELF DEFENSE OR SELF DEFENSE,
DEFENSE DEFENSE, NECESSITY

CONMMON LAYY

INTENTIONAL TORT INTENTIONAL TORT
property qualifies as trespass.

Vg MEPEC
Trespass to Chattels: This ‘ IMPORTANT ASPECT
tort occurs when the THREAT OF VIOLENCE IS

A\ ENOUGH TO CONSTITUTE PHYSICAL CONTACT
JJ ASSAULT; NO PHYSICAL IS MANDATORY
CONTACT IS NECESSARY

defendant intentionally
interferes with the claimant’s |
personal property (chattel), fal [ Bprwctn
r)r (“\__
causing damage, deprivation ] — PURPOSE
of use, or other harm. For ’ )

example, “if the defendant TO THREATEN TOCAUSE HARM
paints the  claimant’s car l

w1tho.ut permission,  this NATURE OF CRIVIE
constitutes trespass to

chattels. NOT NECESSARILYPHYSICAL  DEFINITELY PHYSICAL
Conversion: Similar to Source: www.diffen.com
trespass to chattels,

conversion occurs when the defendant's interference with the claimant’s chattel is so
significant that the defendant is essentially forced to buy the chattel at its original
value. This tort applies when the chattel is taken, transferred, misused, or severely
damaged, requiring full compensation.

Unlawful Harassment: Unlawful harassment is established when the defendant's
actions cause emotional or psychological harm without involving physical contact. For
instance, if the defendant lies to the claimant about a loved one’s accident, causing
nervous shock, this amounts to harassment. Sexual harassment through unwanted
messages or calls, even without physical threat, also falls under this tort.
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»= Invasion of Privacy: Though still evolving, the tort of invasion of privacy involves
deliberate actions that intrude on someone’s personal life. For example,
photographing a claimant’s private life without their consent could be classified as an

invasion of privacy.

2. Negligence: Negligence refers to the

situation where the defendant’s
carelessness causes harm to the
claimant. For example, if the
defendant is constructing something
on their property, they owe a duty of
care to the claimant. The level of
this duty depends on whether the
claimant was on the site or nearby
and whether they were a lawful
visitor or a trespasser. To
successfully argue negligence, the
claimant must prove three elements:

1) the defendant owed a duty of care; 2) there was a breach of that duty; and 3) the
breach resulted in harm. These elements are elaborated below.

Duty of Care: The concept of duty of care can be illustrated through the 1932 English
case Donoghue v  Stevenson, where the claimant, Donoghue, became ill after
consuming a soft drink with a decomposed snail in it, manufactured by the defendant,
Stevenson. The court ruled that the manufacturer owed a duty of care to those who
are reasonably foreseeable to be affected by the product. This principle is widely
applicable, such as-a landlord owing a duty of care to tenants by ensuring hazardous
substances are not stored on the property.

Breach of Duty of Care: Once a duty of care is established, the claimant must prove
that the duty was breached, meaning the defendant failed to act reasonably. In
Donoghue v Stevenson, the court found that manufacturers owe a duty of reasonable
care to consumers. The standard of reasonable care may vary depending on the
specifics of each case, but the defendant's conduct must meet this standard.

Harm to the Claimant: Finally, the claimant must show that the breach of duty caused
harm. In Donoghue v Stevenson, the defendant's negligence led to the claimant’s
illness. Similarly, if an apartment catches fire due to petrol stored in the basement,
causing damage to the tenants, this would constitute harm resulting from the
defendant's breach of duty.

3. Strict Liability: In strict liability torts, the defendant's intention or carelessness is irrelevant
when they cause injury. The claimant does not need to prove any fault on the part of the

19



defendant. Strict liability applies in specific situations, such as when the defendant’s animals
cause injury or when they are involved in ultra-hazardous activities, like using dynamite. For
example, if a defendant owns a dog with a known dangerous tendency to bite, they are strictly
liable for any harm caused. However, if a bull causes harm, the defendant is not strictly liable,
as the bull’s behaviour is considered normal.

= Regarding ultra-hazardous activities, the general rule is that when a defendant
engages in or maintains an activity that poses an inevitable risk of harm, they can be
held responsible for any resulting damage, even if they took reasonable precautions.

* In India, the related concept of Absolute Liability was introduced.following two major
industrial accidents. The first was the 1984 Bhopal gas leak, where a gas leak from a
Union Carbide factory killed 2,260 people and injured around 600,000. The second was
a 1985 Delhi gas leak from Shri Ram Foods and Fertilizer Industries, which caused
one death and widespread panic. In the 1987 case of M.C. Mehta v. Shri Ram Foods
and Fertilizer Industries, Chief Justice "P.N. Bhagwati ruled that any enterprise
involved in a hazardous or inherently dangerous industry owes an absolute and non-
delegable duty to ensure no harm occurs, and if harm does result, the enterprise is
absolutely liable to compensate, regardless of any precautions taken.

SUMMARY OF THE KINDS OF HARMS

e Property Interests in Land: Tort law
safeguards the claimant’s landed
property by preventing intentional |
trespass or damage caused by the
defendant’s carelessness or
negligence. . Interfering ~ with the
claimant’s right to enjoy their land
constitutes the tort of nuisance:

o Other Types of Property: Tort law
protects tangible property from
intentional theft or conversion, while
damage caused by carelessness or
negligence is also addressed.

58632 POLICE DEPARTMENT

COUNTY JAIL
18386

e Bodily Injury: Tort law protects against
harm to bodily integrity through the
torts of battery and assault. Harm may
also arise from negligence or breaches of statutory duties like traffic or health laws. Mental
distress associated with bodily injury can increase compensation.
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o Economic Interests: Though less emphasized, tort law also protects economic interests. Both

intentional acts and negligence can result in economic harm to the claimant.

Purpose

Explanation

Deterrence

Tort law ensures that the defendant compensates the victim for wrongful
acts, encouraging careful behaviour.

Fair and Just
Response

Tort law ensures the victim is compensated by holding the defendant liable
for their wrongful acts.

Loss-Spreading

Tort law spreads losses across a broader community, such as through
increased product prices or insurance premiums.

PART D: INTRODUCTION TO CRIMINAL LAWS IN INDIA

Crime refers to an unlawful act that is punishable by the state. While crime encompasses a broad
range of activities, different countries have provided statutory definitions for identifying specific
acts as crimes. A key principle of criminal law is that an act is not a crime unless it is prohibited
by law. Crimes not only harm individuals but also affect society, which is why they are forbidden
and punishable. Criminal law serves to impose punishments for these acts.

CATEGORIES OF CRIME

1. Crimes

larceny,
arson.
3. Crimes

gambling,

against Persons:
Includes acts such as murder,
aggravated assault, rape,
and robbery, which directly
harm individuals.

2. Crimes against.< Property:
Involves theft or damage to
property without physical
harm, such “as burglary,

auto theft, and

against Morality:
Activities deemed immoral
by society,
prostitution,

and drug use.
These are often victimless

including
illegal

crimes, where there is no direct complainant, and the state takes action.

4. White-Collar Crime: Economic crimes committed by people of high social status in their

professions, such as embezzlement, insider trading, tax evasion, bribery, and corruption.
5. Organized Crime: Committed by structured groups, often involving the distribution of illegal

goods and services, such as drug trafficking, illegal gambling, prostitution, money

laundering, and weapons smuggling.

21



STAGES OF CRIME

The stages of a crime outline the progression from the initial
thought to the actual commission of the unlawful act. These
stages help in determining criminal liability. Here’s an
overview:

1. Intention: This is the initial stage where the
individual forms the mental intent to commit a
crime. However, mere intention, without any action,
does not lead to criminal liability.

2. Preparation: At this stage, the individual begins to
take steps to prepare for committing the crime, such
as gathering tools or making a plan. Like intention,
preparation alone is not usually punishable under \ | - .
criminal law.

3. Attempt: Liability arises once the individual moves beyond preparation and attempts to
commit the crime. At this point, the law recognizes that the person is taking concrete actions
towards completing the offense. Determining what constitutes'an attempt can be complex,
but it is generally understood as the point at which the individual takes direct steps to carry
out the crime.

4. Completion: The final stage occurs when the criminal act is fully carried out. Full criminal
liability arises if the act.is completed, but liability can also exist if the attempt fails or is
interrupted before completion.

In most legal systems, criminal liability begins at the attempt stage, meaning both successful and
unsuccessful attempts to commit a crime can lead to punishment.

ELEMENTS OF CRIME: GUILTY ACT AND GUILTY MIND

The elements of a crime are fundamental to establishing criminal liability and consist of two key
components: actus reus (guilty act) and mens rea (guilty mind). Here’s a brief explanation of
each:

1. Actus Reus (Guilty Act): This refers to the physical act or conduct that constitutes a crime.
It can include actions, omissions (failure to act when there is a legal duty to do so), or a
combination of both. For example, in a theft case, the act of physically taking someone
else's property constitutes the actus reus.

2. Mens Rea (Guilty Mind): This element involves the mental state or intention of the person
committing the crime. It reflects the individual's awareness of the wrongdoing and their
intention to commit the act. Mens rea can vary in degrees, ranging from intention and
knowledge to recklessness and negligence. For instance, if someone plans to commit
murder, their mens rea is clear as they intend to cause death.
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The principle that underlies these two elements is captured in the Latin maxim:
“Actus non facit reum nisi mens sit rea,” which translates to “An act does not make a person
guilty unless there is a guilty mind.” In essence, for an act to be legally classified as a crime, it
must be accompanied by a corresponding guilty mind. Without mens rea, the act alone typically does
not qualify as a crime, emphasizing the importance of both the physical and mental components in
criminal law.

WHAT IS ACTUS REUS?

The term actus reus refers to a 'guilty act' in - v ow
common language. It is comprised of three key
components:

1. Action or Conduct: This is the specific -
deed performed by an individual.

2. Result of the Action: This relates to the
outcome produced by that action or
conduct.

3. Legality: The act or conduct must be
prohibited by law, making it unlawful.

Hence, actus reus represents a deed that is a
physical manifestation of human_. behavior;
which is deemed forbidden by legal statutes.
Thus, actus reus can be defined as an action
that is deemed bad,  prohibited, or
blameworthy. However;, there are specific
instances where an act may seem criminal but
does not qualify as actus reus.

Examples: The act of an executioner hanging someone does not constitute actus reus. A soldier
killing in the line of duty does not count as actus reus.

Do omissions fall under actus reus: An omission refers to inaction or a failure to act. According to
Section 32 of the Indian Penal Code (IPC), certain acts may be considered crimes and include "illegal
omissions.” However, merely failing to act in a moral sense does not satisfy the criteria for actus
reus. Example: If a man is drowning in a resort's swimming pool and a boy standing nearby does not
attempt to save him, this is a moral omission, and the boy cannot be held criminally liable.
Conversely, if a lifeguard on duty fails to rescue the drowning man, he can be held criminally liable
for that omission.

Mens Rea: Guilty Mind/Intent: Mens rea typically refers to ‘ill intention.” The key components of
mens rea include:
1. There must be a culpable mind or intention for an act to be classified as a crime.

2. An act is deemed criminal only when it is carried out with a guilty mind.
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Note: Inflicting injury on an attacker in self-
defence is not considered a crime; however,
if the injury is inflicted with the intent to
seek revenge, it becomes a criminal act.

Thus, for any crime to be recognized, the
physical element must be paired with the
mental element. The concept of mens rea
emerged in England during the 17th century,
when judges began to assert that an act
alone could not establish criminal liability
unless accompanied by a guilty state of
mind. In India, while the term mens rea is
not explicitly defined in the Indian Penal
Code (IPC), its principles are embedded in
various provisions of the Code. The
traditional requirement for establishing
mens rea is upheld when framing charges
under the IPC. This principle was reaffirmed
by the Supreme Court of India in State of Maharashtra v. Mayor Hans George, AIR 1965 SC 1039,
where it was stated that mens rea can only be excluded from a statute if it is clear that doing so is
essential for the statute’s intended purpose, and that such exclusion helps uphold the law.

= 1" "

e

Additionally, in Kartar Singh'v. State of Punjab, (1994) 3 SCC 569, the Supreme Court ruled that
the requirement of mens rea must be inferred in a statutory penal provision unless the statute
explicitly or implicitly excludes it.

STRICT LIABILITY: Strict liability represents an exception to the general principle that mens rea
(criminal intent) is required for an act to be considered a crime. These offences, often referred to
as vicarious‘or deemed liability offences, do not require proof of intent. Such offences are
commonly found in special legislation such as the Negotiable Instruments Act, 1881, the Customs
Act, 1962, and the Information Technology Act, 2000. These laws hold directors or responsible
officers of a company liable if the company commits a violation or offence, regardless of whether
those individuals had any criminal intent or mens rea.

DISTINCTION BETWEEN INTENTION AND MOTIVE

In criminal law, intention refers to the mental element or state of mind required to hold someone
liable for a crime. However, it is often confused with motive, which is distinct from intention.
Understanding this distinction is critical.

In the case of Re Sreerangayee (1973) 1 MLJ 231, a woman, driven by extreme poverty, attempted
to kill herself after being unable to provide food for her starving children. Despite her desperate

circumstances, she was found guilty because she knowingly (mens rea) committed the prohibited
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act of attempting suicide (actus reus). The court
based its decision on the fact that she
intentionally acted, regardless of her motive.

Intention in criminal law signifies a deliberate
and wilful act rather than one done accidentally
or mistakenly. A person who performs such an
act is fully aware of the likely outcomes or
consequences of their actions. Criminal liability
is established as long as the prohibited act
(actus reus) is done knowingly, regardless of
whether the intention was good or bad. Simply
put, if the act is done with awareness of its
consequences, it incurs liability.

Motive, by contrast, refers to the underlying reason or purpose behind committing an act. It is what
drives the intention but is not a factor in determining criminal liability. Criminal law does not
consider motive when assessing guilt. For instance, stealing bread to feed a starving person or
medicine to save a life is still theft, and motive does not absolve the prohibited act.

CRIMINAL LAW IN INDIA

Criminal law serves multiple purposes in the legal system, primarily through the imposition of
penalties to enforce societal norms. The following are the five widely accepted objectives of
criminal law, each playing a vital role in addressing criminal behaviour.

1. RETRIBUTION: The retribution theory focuses on 'righting the balance’ by imposing penalties
that compensate for the harm done. If someone commits a wrongful act, such as murder, they
should face an appropriate punishment like capital punishment to offset the suffering
inflicted on the victim and their family. It reflects the principle of justice through equivalent
retaliation.

2. 'DETERRENCE: Deterrence aims to discourage individuals from committing crimes. By
penalising criminal acts, the law serves as a warning to both the offender and society,
discouraging further criminal behaviour. This theory is crucial in maintaining law and order,
as the fear of punishment helps prevent individuals from engaging in unlawful activities.

3. INCAPACITATION: Incapacitation seeks to protect society by isolating criminals. By confining
offenders to prisons or, in some cases, administering capital punishment, the criminal is
separated from society, reducing the likelihood of further crimes. The objective is to
safeguard the public by removing dangerous individuals from the general population.

4. REHABILITATION: Rehabilitation focuses on reforming offenders so that they can re-enter
society as responsible citizens. The goal is to prevent future crimes by showing offenders the
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error in their conduct and helping them reintegrate as law-abiding individuals. This approach
is centred on transformation and reintegration.

5. RESTORATION: Restoration is a victim-centred approach where the focus is on repairing the
harm done by the crime. The offender is expected to make restitution for the injury or damage
caused. For instance, in cases of embezzlement, the offender would be required to repay the
amount stolen. This theory often works alongside civil law principles, aiming to return the
victim to their original state before the offence.

These objectives, while distinct, often work together to achieve the broader goals of criminal justice
in society.

CRIMINAL LAW IN INDIA

PURPOSE OF CRIMINAL LAW: Criminal law serves three primary purposes:
1. Defining crimes: It establishes what constitutes various crimes, such as theft, cheating, and
murder.
2. Prescribing punishments: It outlines the appropriate punishments for each crime, such as
imprisonment or fines.
3. Establishing procedures: It specifies the investigation and trial procedures to ensure fair and
just treatment under the law.

SOURCES OF CRIMINAL LAW

The key sources of criminal law in India include several important legislations:
1. The Indian Penal Code (IPC), 1860: This statute defines a wide range of crimes, including
murder, theft, and cheating.
2. The Code of Criminal Procedure (CrPC), 1973: This law lays out the procedures for
investigating crimes by the police and the process for conducting trials of offences in court.

OTHER IMPORTANT LEGISLATIONS: Several other laws complement the IPC and CrPC in addressing
specific criminal acts:

o The Indian Evidence Act, 1872: This act governs the types of evidence that are admissible in
courts.

o Special Criminal Laws: These are passed by Parliament or State Legislatures to address
specific offences, such as the Prevention of Corruption Act, Food Adulteration Act, Dowry
Prevention Act, and Commission of Sati Act. Each of these laws defines additional crimes
that are not covered under the IPC.

INDIAN PENAL CODE, 1860

The Indian Penal Code (IPC), passed in 1860 and enforced in 1862, is the principal criminal code in
India. It was created by drawing upon various criminal codes from around the world, including the
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French Penal Code and the Code of Louisiana in the United States. The IPC is applicable throughout
India, except in Jammu and Kashmir, where a separate penal code was in force due to its special
constitutional status at the time.

Broad classification of crimes under the Indian Penal Code (IPC)

Crimes Against Body

Murder, Culpable Homicide not amounting to Murder,
Kidnapping & Abduction, Assault etc.

Crimes Against
Property

Dacoity, Robbery, Burglary, Theft

Crimes Against Public
order

Riots, Arson

Economic Crimes

Cheating, Counterfeiting

Crimes Against Rape, Dowry Death, Cruelty by Husband and Relatives,

Women Molestation, Sexual harassment and Importation of Girls

Crimes Against Child Rape, Kidnapping & Abduction of Children,

Children Selling/Buying of girls for Prostitution, Abetment to
Suicide, Infanticide, Foeticide;

Other IPC crimes

The IPC consists of 23 chapters and contains over 500 sections. |

The structure of the IPC is as follows: 58

1. Introduction: This section outlines the code’s scope and
purpose, including definitions and exceptions.

2. Offences: The IPC. defines and categorises a wide range
of offences, from crimes against the state (sedition) to
personal and property crimes.

Indian Penal Code (IPC): Overview and Structure

The Indian Penal Code (IPC) forms the substantive basis of
criminal law in India. It defines a wide range of common criminal
offences, such as murder, theft, and assault, and prescribes
punishments for each offence.

Example of Theft (Section 378 IPC): The IPC defines theft in
Section 378 as: "Whoever, dishonestly intends to take any
movable property out of the possession of any person without
that person's consent, and with that intention moves that
property in order to commit such taking, is said to commit
theft."
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The Indian Penal Code (IPC),
enacted in 1860, is India’s
primary criminal code, providing
a comprehensive framework for
defining offenses and prescribing
punishments. Key features
include uniformity across the
country, classification of
offenses, and general principles
like mens rea and actus reus. The
major architect behind the IPC is
Lord Thomas Babington
Macaulay, who aimed to create a
structured legal system,
significantly impacting India’s
criminal law framework.



In simple terms, a person commits theft if they intend to take
someone else's property and actually proceed to do so without the
owner's consent. Merely having the intention without the act does
not constitute theft.

Punishment for Theft (Section 379 IPC): The punishment for theft
is stated in Section 379 of the IPC: "Whoever commits theft shall
be punished with imprisonment for a term which may extend to
three years, or with a fine, or with both."

¥

Different crimes under the IPC have varying punishments based on The Bhartiya Nyay Sanhita
the severity of the offence. For instance, the punishment for |(BNS), introduced in 2020,
murder is either death or life imprisonment. aims ‘to replace the Indian
Penal Code and modernise

criminal law in India. It
Organisation of the IPC: Most sections in the IPC follow this |focuses on  reducing the
structure: number of offences,
. . . . expediting trials, and ensuring
1. Definition of the offence: The crime is ‘described (e.g., |justice. Key features include
theft, murder). provisions for heinous crimes,

enhanced rotection for
2. Stipulation of punishment: The corresponding punishmentis |women andp children, and

provided (e.g., imprisonment, fine). addressing cyber crimes. The
legislation  reflects India's

. . . ] ] . evolving societal needs and
Other Special Legislations: Apart from the IPC, special legislations  emphasizes a more efficient

like the Information Technology Act and the Prevention of and victim-centric approach
. . . s b . to justice.
Corruption Act further classify and penalize specific criminal acts.

Substantive vs. Procedural Criminal Law

The IPC primarily deals with substantive criminal
law, which defines crimes and punishments.
However, it does not address procedural aspects,
such as what to do when a crime is committed,
whom to report to, or how the police should
investigate. These procedural rules are outlined in
the Criminal Procedure Code (CrPC). The CrPC
details the steps for investigations, trials, and
other judicial procedures, ensuring that criminal
cases are handled fairly and according to law.

CRIMINAL PROCEDURE CODE (CRPC) 1973: OVERVIEW

The Criminal Procedure Code (CrPC) provides the framework for the investigation and prosecution
of criminal offences in India. It outlines the procedures to be followed for conducting investigations,
arrests, trials, and other judicial processes. The CrPC applies to all criminal offences, whether they
are defined under the Indian Penal Code (IPC) or other criminal laws.
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Objectives of the CrPC
o To provide a mechanism for the investigation and prosecution of offenders.
o To establish rules for the police during investigations and for the courts in the trial of offences.
o To ensure a fair and just procedure for both the accused and the victim.

Types of Offences Covered: The CrPC applies to offences defined under the IPC and other criminal
laws, prescribing how investigations and prosecutions should be conducted.

CLASSIFICATION OF OFFENCES UNDER CRPC: The CrPC categorises offences based on their nature
and severity into the following groups:

1. Bailable and Non-Bailable Offences:
o Bailable offences: In minor offences, the accused has theright to obtain bail. The court
must grant bail if requested.
o Non-bailable offences: For more serious offences, bail is not a right, and its grant is at
the discretion of the court.

2. Cognizable and Non-Cognizable Offences:
o Cognizable offences: Serious offences (e.g., murder) where the police can arrest
without a warrant and begin an investigation.
o Non-cognizable offences: Less severe offences (e.g., criminal defamation) where the
police need a magistrate's permission to arrest and investigate.

3. Compoundable and Non-Compoundable Offences:

o Compoundable‘offences: Offences where the victim and the accused can come to an
arrangement, such as paying a fine instead of imprisonment. Some of these require the
court's permission to compound, while others do not.

o Non-compoundable  offences: Serious crimes (e.g., murder) where compromise
between parties is not allowed, and prosecution must proceed.

STAGES IN THE PROSECUTION OF AN-OFFENCE: The prosecution process usually has two key stages:

1. Anvestigation:
o Initiated by the police upon receiving a complaint, typically from a victim.
o The police collect evidence, question witnesses, and arrest the accused (if necessary).
o After investigation, a report (charge sheet) is filed in the court if sufficient evidence is
found.

2. Trial:
o Based on the police report, the State conducts a trial in the court.
o The accused is either convicted (found guilty) or acquitted (found not guilty).
o The trial involves the presentation of evidence, examination of witnesses, and
arguments from both the prosecution and the defence.
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Special Legislations and CrPC: The CrPC
complements other special legislations, such
as the Information Technology Act and
Prevention of Corruption Act, by providing
the procedural framework for investigating
and trying offences under these laws.

Investigation of/ Offences wunder the
Criminal Procedure Code (CrPC):
Investigation is the initial stage in a criminal
case, carried out by the police after the

registration of a First Information Report (FIR). It involves various stepsaimed at gathering evidence

to buil

d a case.

Key Aspects of Investigation:
Filing an FIR: Anyone, not necessarily the victim, can notify the police of an offence by lodging

an FIR.
Duty to Investigate: If the officer-in-charge
suspects an offence from the FIR, they are
legally obligated to investigate the matter.
Actions Taken During Investigation:
o Visiting the scene of the offence.
o ldentifying facts and circumstances.
o Arresting the suspect (if necessary).
o Collecting evidence through witness
statements, searches, and seizures.

inquiry and trial, for every offence under the

The CrPC contains elaborate details about the
procedure to be followed in every investigation,

Indian Penal Code or under any other law. It
divides the procedure to be followed for
administration of criminal justice into three
stages: investigation, inquiry and trial.

o Forming an opinion based on the collected evidence about whether the accused should

face trial.

Police Report: The investigation-culminates in the filing of a police report (charge-sheet)
before a magistrate if enough evidence is gathered.

Failure to Investigate: If the police refuse to investigate, a person can directly approach the

Magist

rate. The Magistrate can either:
Proceed with trying the case.

Order the police to investigate and submit a report.

Trial of Offences under the CrPC: A trial is the judicial process through which the guilt or innocence
of an accused is determined. The CrPC provides for three types of criminal trials:

1.

Warrant Trials:

o Applicable to offences punishable with death, life imprisonment, or imprisonment of

over two years.

o There are two types of warrant cases:
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= Based on a police report: The Magistrate may discharge the accused if the
evidence is insufficient.

= Based on a complaint: The Magistrate must hear the prosecution and record
evidence before deciding whether to discharge the accused.

2. Summons Trials:
o These involve offences punishable by imprisonment of up to two years.
o Instead of framing charges, the court issues a notice outlining the substance of the
accusation.
o The court can convert a summons case into a warrant case if.it deems it necessary in
the interest of justice.

3. Summary Trials:
o Used for petty offences, where the sentence cannot exceed three months.
o Offenders may receive a special summons that allows them to either defend
themselves or pay a fine by post.
o If the fine imposed is Rs. 200 or less, the accused has no right of appeal.

STAGES IN THE TRIAL PROCESS
The criminal trial under CrPC consists of the following stages:
1. Framing of Charge/Issuance of Notice:
o Before a trial begins, the judge must evaluate the evidence gathered during the
investigation.
o If there is sufficient evidence to proceed, the court frames charges against the
accused.
o If the evidence is insufficient, the judge may discharge the accused.
o Once charges are framed, they are read to the accused, who may either plead guilty
or not guilty.
= |f the accused pleads guilty, the court may convict.
= If the accused pleads not guilty, the trial commences.

2. Inquiry and Charge Formation:
o The actual trial begins only after charge formulation.
o A charge is a formal statement of the accusation, outlining the specific offence the
accused is facing trial for.

KEY PROCEDURES IN TRIALS
1. Warrant Cases:
o For cases punishable with imprisonment exceeding two years.
o Two types of warrant cases are dealt with differently based on whether they arise from
a police report or a complaint.
2. Summons Cases:
o No need for a formal charge; a notice is given to the accused.
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o Generally used for less serious offences.
o Summons cases can be converted to warrant cases if justice demands.
3. Summary Trials:
o Used for minor offences where the sentence does not exceed three months.
o Involves expedited procedures, and minor fines may be paid without appearing in court.

Recording of Prosecution Evidence: After the charges
Plea Bargaining are framed, the prosecutionbegins presenting its case
by examining its witnesses.” This process is called
examination-in-chief, where the witnesses provide
their testimony in support of the prosecution’s case.
defendant agrees to plead guilty in| The accused has the right to cross-examine all
return of less harsh punishment than | prosecution witnesses. The Criminal Procedure Code
what is to be delivered normally. (CrPC) mandates that once the examination of
- witnesses begins, it should continue day-to-day without
unnecessary adjournments until all witnesses in attendance are examined.

It refers to the negotiations between the
prosecution and defendant in which

Statement of the Accused: At any stage of the inquiry or trial, the court can question the accused
to seek explanations regarding incriminating circumstances. However, it is mandatory for the court
to examine the accused after the prosecution’s evidence is presented, especially if it incriminates
the accused.
« This examination is done without oath, meaning the accused does not swear under oath during
this questioning.
o The purpose of this stage is to give the accused a fair opportunity to explain any facts or
circumstances that.may appear to suggest their guilt.

Defence Evidence: Once the prosecution has presented its evidence and the accused has been
examined, the judge evaluates whether there is enough evidence to convict the accused.
« If there is no evidence against the accused, the judge is required to record an order of
acquittal.
« If the judge finds there is evidence, the accused is required to present a defence. This may
include examining witnesses, including the accused themselves.
o The prosecution is then entitled to cross-examine the defence witnesses.

In India, most accused persons do not lead defence evidence because the burden of proof lies on
the prosecution. The prosecution must prove the case beyond reasonable doubt, a high standard
that requires the judge to be convinced without any doubt about the accused’s guilt.

Final Arguments: After the defence has presented its evidence (if any), the final arguments
commence. The prosecution sums up its case, followed by the accused, who has the right to present
their final arguments in response.

Judgment: Following the final arguments, the judge delivers the judgment. Based on the evidence,

arguments, and the law, the judge decides whether the accused is guilty or not guilty.
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Withdrawal from Prosecution: Under the CrPC, the prosecution can withdraw charges against an
accused at any stage of the trial, but this requires the permission of the court:

« If withdrawal is allowed before the charges are framed, it results in a discharge.

o If it occurs after the charges have been framed, it results in acquittal.

This process ensures that trials are fair and offer both the prosecution and the accused adequate
opportunities to present their case.

INDIAN EVIDENCE ACT, 1872: The Indian Evidence Act, 1872 governs the rules for presenting
evidence in legal proceedings and plays a vital role in determining how facts are established in courts.
It ensures the accurate and reliable admission of evidence and aims to prevent inconsistencies in
legal practices. The Act provides clear guidelines on how evidence must be produced and assessed,
which helps judges evaluate cases effectively.

Main Principles of the Law of Evidence: The foundational principles of the Evidence Act are as
follows:
o Evidence must be confined to relevant matters: Only evidence pertinent to the issue at hand
should be admitted.
o Hearsay evidence is inadmissible: Statements made outside the court are generally not
admitted unless they meet certain exceptions.
o Best evidence rule: The best possible evidence should be presented in court, ensuring the
most direct and reliable proof is provided.

Objectives of the Indian Evidence Act: The primary objectives include:
e Preventing inaccuracies in admitting evidence.
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o Establishing uniform rules for the admissibility of evidence in courts.
Structure of the Act: The Indian Evidence Act is divided into three parts:

1. Part | - Relevancy of Facts (Sections 5 to 55): This section deals with what facts may or may
not be proven in court. It establishes the criteria for relevancy, determining what facts are
admissible as evidence.

2. Part Il - Mode of Proof (Sections 56 to 100): This section focuses on how relevant facts are
proven, either through oral or documentary evidence. It also discusses which matters need
not be proven as per the law.

3. Part lll - Production and Effect of Evidence (Sections 101 to 167): This part covers:
a. By whom and how evidence must be produced.
b. The procedure for presenting evidence.
c. The legal effects and consequences of producing or withholding evidence.

Confession and Admission: The term confession first appears in Section 24 of the Indian Evidence
Act under the broader heading of admission. A‘confession is treated as a specific type of admission.
While the Act does not explicitly define "confession,"” legal scholars, such as Justice Stephen, define
it as an admission made by a person accused of a crime, stating or implying that they committed the
offence.

DISTINCTION BETWEEN ADMISSION AND CONFESSION

e Admission: Sections 17 to 23 of the Act deal with admissions in general. An admission is any
statement made by a party to a legal case, which suggests an inference relevant to the case
but does not necessarily indicate guilt.

« Confession: Sections 24 to 30 specifically deal with confessions, which are a particular form
of admission that directly or indirectly implicates the person making the statement in the
crime. While all confessions are admissions, not all admissions are confessions.

The Act carefully distinguishes between these two forms of statements, ensuring that confessions
are scrutinized, particularly when it comes to their voluntariness and admissibility in court. This
structure and focus on evidence help the judiciary maintain fairness and precision in trials.

CONFESSION VS. ADMISSION

Confessions and admissions play crucial roles in legal proceedings, especially in criminal law.
Understanding their distinctions is essential for interpreting their implications in court.

Confession Admission

A statement made by an accused person, | Usually relates to «civil transactions and
sought to be proved against them in a criminal | encompasses statements that amount to
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proceeding to establish their commission of
an offence.

admission, as defined under Sections 17 and 18-20
of the Indian Evidence Act.

Key Distinctions

Confession

Admission

Confession is a statement made by
an accused person which is sought
to be proved against him in criminal
proceeding to establish the
commission of an offence by
him,

Admission usually relates to civil
transaction and comprises all
statements amounting to admission
defined under section 17 and made
by person mentioned under section
18,19 and 20.

Confession if deliberately and
voluntarily made may be accepted
as conclusive of the matters
confessed.

Admissions are not conclusive as to |
the matters admitted it may operate
asan estoppel.

Confessions always go against the
person making it

Admissions may be used on behalf
of the person making it under the
exception of section 21 of evidence
act.

Confessions made by one or two or
more accused jointly tried for the
same offence can be taken into
consideration against the co-accused
(section 30)

. Admission by one of the several

defendants in suit is no evidence
against other defendants.

Confession is statement written or
oral which is direct admission of
suit,

Admission is statement oral or
written which gives inference about
the liability of person making
admission.

Forms of Confession

« Judicial Confession: This is made before a magistrate or in court during legal proceedings.

judicial confession is a plea of guilty made voluntarily and in a fit state of mind.
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o Extra-Judicial Confession: This is made outside the court, to someone other than a judge or
magistrate. It may occur in casual conversations, prayers, or letters. An example includes a
person expressing grief about committing a crime in a letter to a friend.

Legal Significance of Confessions

o Judicial Confession: Defined as a voluntary acknowledgment of guilt made during court
proceedings. Example: A defendant pleads guilty to a charge before a magistrate.

o Extra-Judicial Confession: Defined as a free and voluntary confession made during a
conversation with someone other than the judge or magistrate. It. can be accepted as
evidence, provided it meets the credibility standards established by procedural laws.
Example: In the case of Sahoo v. State of U.P., the accused was heard saying, "l have finished
her and with her the daily quarrels,” which was deemed a relevant confession, indicating that
it need not be communicated to another person for its relevance.

Crimes Under Special and Local Laws: In India, certain acts are classified as criminal even though
they are not included in the Indian Penal Code (IPC). These acts are defined as crimes in various
Special and Local Laws. Below is an illustrative list of such statutes, highlighting the range of
activities considered criminal under these laws.

Statute

Description

Arms Act, 1959

Regulates the manufacture, possession, and transfer of firearms
and ammunition in India.

Narcotic Drugs and
Psychotropic Substances Act,
1985

Prohibits the production, manufacture, import inter-State trade,
export, import into India, export from India, and use of narcotic
drugs and psychotropic substances.

Gambling Act, 1867

Regulates. gambling and betting activities in India, prohibiting
certain forms of gambling.

Excise Act, 1944

Governs the production and sale of alcoholic beverages and the
taxation associated with them.

Prohibition Act

Enforces restrictions on the consumption of alcoholic beverages
in certain states or areas.

Explosives and . Explosive
Substances Act, 1884 & 1908

Regulates the manufacture, possession, and sale of

explosives and explosive materials.

use,

Immoral Traffic (Prevention)
Act, 1956

Aims to combat trafficking and exploitation of individuals in
prostitution and related activities.

Railways Act, 1989

Regulates offenses related to railway operations, including theft,
injury to railway property, and other crimes on railway premises.

Registration of Foreigners
Act, 1930

Governs the registration and monitoring of foreign nationals
residing in India.

Protection of Civil Rights Act,
1955

Aims to eliminate untouchability and prevent discrimination
based on caste.

Indian Passport Act, 1967

Regulates the issuance and control of passports and travel
documents, making certain actions criminal offenses.
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Essential
1955

Commodities Act,

Controls the production, supply, and distribution of essential
commodities to prevent hoarding and black marketing.

Terrorist and  Disruptive
Activities (Prevention) Act

Enforces measures to combat terrorism and disruptive activities.

Antiquities and Art Treasures
Act, 1972

Regulates the export and protection of antiquities and art
treasures, making illegal trade a criminal offense.

Dowry Prohibition Act, 1961

Prohibits the giving or receiving of dowry and aims to prevent
dowry-related offenses.

Child Marriage Restraint Act,
1929

Prohibits the marriage of children below a specified age, aiming
to protect child rights.

Indecent Representation of
Women (Prohibition) Act,
1986

Prohibits the indecent representation of women in

advertisements and publications.

Copyright Act, 1957

Protects the rights of authors and creators over their works,
making infringement a criminal offense.

Sati Prevention Act, 1987

Prohibits the practice of Sati, or widow immolation, and penalizes
those who promote it.

SC/ST (Prevention of

Atrocities) Act, 1989

Provides special ‘protections to Scheduled Castes and Scheduled
Tribes against.atrocities and discrimination.

Forest Act, 1927

Governs offenses related to the conservation and management of
forest resources.

Cyber Laws under
Information Technology Act,
2000

Addresses crimes related to digital and electronic

communication, including cybercrimes.
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